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COUNSEL OF RECORD
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NOTICE TO DEFEND

You have been sued in court. If you wish to defend against the claims set
forth in the following pages, you must take action within twenty (20) days after this
complaint and notice are served, by entering a written appearance personally or by
an attorney and filling in writing with the court your defenses or objections to the
claims set forth against you. You are warned that if you fail to do so the case may
proceed without you and a judgment may be entered against you by the court without
further notice for any money claimed in the complaint or for any other claim or relief

requested by the plaintiff.



You may lose money or property or other rights important to you. You should
take this paper to your lawyer at once. If you do not have a lawyer or cannot afford
one. go to the telephone or the office set forth below to find where you can get legal

help.

Centre County Bar Association
192 Match Factory Pl
Bellefonte, PA 16823

(814) 548-0052
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COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF

Plaintiff, by and through its undersigned counsel, hereby files this Complaint
against the Pennsylvania State University (“Penn State™) Board of Trustees (“the
Board™).

INTRODUCTION

1. Pennsylvania citizens have a statutorily protected right to observe and
comment upon the workings of their government. The Sunshine Act, 65 Pa.C.S. §§
701 et seq. (the “Act”), the Commonwealth’s open meetings law, was enacted with
the legislative purpose of allowing citizens to witness and participate in actions of

their government officials to enhance democratic control over and involvement in
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local affairs. *“[S]ecrecy in public affairs undermines the faith of the public in
government,” the General Assembly reasoned; as such. all political subdivisions are
required to conduct governmental proceedings publicly. /d. § 702(a). Specifically.
the public has a right to be “present at all meetings of agencies and to witness the
deliberation. policy formulation and decisionmaking of agencies.” /d.

2. Plaintiff Spotlight PA relies on public meetings to ensure that its
readership is properly informed about happenings within local government and
institutions receiving public money. Without access to meetings held by public
bodies, Spotlight PA cannot bring its diverse readership the crucial insight that
bolsters “faith of the public in government,” nor facilitate the democratic self-
governance that the Act was enacted to promote. See 65 Pa.C.S. §§ 701 et seq.

B Since opening its State College bureau in Centre County. Spotlight PA
has reported on Penn State’s operations, including how journalists’ and the public’s
inability to attend Penn State Board meetings has hampered meaningful
understanding of how Penn State operates and upholds its obligations to the
community and beyond. See, e.g., Wyatt Massey, Regular Private Meetings Among
Top Penn State Trustees May Be Violating Pa.’s Transparency Law. Spotlight PA

(Sept. 15, 2022), https://perma.cc/VQST-7DFE.

4. Indeed, despite the General Assembly’s explicit mandate that

government bodies hold open meetings, Penn State’s Board of Trustees has



repeatedly refused to do so. Given the university’s import and influence in Centre
County. as well as its annual multi-million-dollar public funding, community
members and politicians have been dismayed by Penn State’s lacking transparency
and accountability practices.

3. The mandate of the Sunshine Act cannot be realized until the Board's
closed meetings are opened. The allegations contained herein demonstrate the
Board’s failure to abide by its Sunshine Act obligations and its misuse of exceptions
to the Act’s open meetings requirement to avoid public scrutiny. Due to the Board's
failure to uphold its obligations to the public, nonprofit news outlet Spotlight PA
seeks this Court’s intervention in the form of declaratory and injunctive relief. In
support thereof, Plaintiff avers as follows:

PARTIES

6. Spotlight PA is a Pennsylvania nonprofit corporation with federal
501(c)(3) status dedicated to independent, nonpartisan journalism about
the Pennsylvania state government and urgent statewide
issues. Spotlight PA operates the largest statewide distribution network of its kind
in the United States, providing free access to vital public service and investigative
Journalism to millions of Pennsylvanians via partnerships with more than 100 news
outlets across the state.  Spotlight PA also posts its work online

at spotlightpa.org. Spotlight PA’s journalism has regularly prompted meaningful




reform and been recognized by its peers at the state and national level as among the
best local investigative journalism in the country. In addition to its reporting.
Spotlight PA’s State College bureau journalists regularly engage with community
members through listening sessions and local events. They also host workshops for
the Penn State student outlet The Daily Collegian, and participate in other
opportunities to mentor student journalists. Spotlight PA’s general mailing address
is P.O. Box 11728, Harrisburg, Pennsylvania 17108-1728 and its State College
bureau mailing address is 210 W. Hamilton Ave #331, State College, Pennsylvania
16801.

. Spotlight PA’s State College bureau employs three reporters and an
editor. These Centre County-based reporters rely on public access to local
governmental body meetings to provide news coverage to the Penn State community
in Centre County and beyond. Reporters working for Spotlight PA regularly attend
meetings held by various Penn State bodies and its Board of Trustees.

8. Defendant Pennsylvania State University Board of Trustees is
comprised of thirty-eight individual Trustees and is the managing and governing
body of Penn State. See Current Trustees, Penn State Office of the Board of

Trustees, https://trustees.psu.edu/trustees/ (last visited Dec. 5, 2023); Corporate

Charter of The Pennsylvania State University,

https://trustees.psu.edu/files/2019/03/Charter-November-2017-1.0dl (last visited




Dec. 5. 2023). Trustees include Penn State alumni, community business and
industry leaders, the governor, and secretaries of several Pennsylvania state
agencies. The Board’s office is in Centre County at 201 Old Main, University Park,
Pennsylvania 16802,

9. The Board is a government agency under the Sunshine Act, 65 Pa.C.S.
§ 703. An “agency” under the Act is a governmental decision-making body “and all
committees thereof authorized by the body to take official action or render advice
on matters of agency business,” including such committees that exist as part of “the
boards of trustees of all State-related universities,” including Penn State. /d.

JURISDICTION AND VENUE

10.  This Court has original jurisdiction over this action involving the Board
of a state-related university pursuant to 42 Pa.C.S. § 931(a) and 65 Pa.C.S. § 715.

Il.  All parties are located in this County and the Court can exercise
personal jurisdiction over them.

12. This action arose in Centre County and is a lawsuit against a
government agency located within the county. Therefore, venue is appropriate
pursuant to Pennsylvania Rules of Civil Procedure 1006 and 2103, as well as 65

Pa.C.S.§ 715.



STATEMENT OF FACTS
A. Background

13. On October 26, 2023, Spotlight PA sent the Board, President
Bendapudi, and Penn State General Counsel Tabitha Oman a letter (“Letter”)
demanding that Penn State abide by the open meetings requirements of the
Pennsylvania Sunshine Act, 65 Pa.C.S. §§ 701 ef seq., and requesting a reply in
advance of its next meeting, which was to be held on November 9, 2023. A copy of
the Letter is attached hereto as Exhibit A.

14.  The Letter outlined the Board’s routine practice of excluding Spotlight
PA reporters and the public from its meetings on the asserted basis that the meetings
were “conferences” or “‘executive sessions,” and thus exempt from the Act’s
openness requirement. /d.

15. For instance, the Letter relied on documents secured by Spotlight PA
through Right-to-Know Law requests that revealed the Board held a closed meeting
in April 2023 for the purpose of reviewing the Board’s Finance, Business, and
Capital Planning materials, and requested that trustees ask questions “during the
closed session” so that they could be “answered in the run up to”—as opposed to

during—the Board’s public May 2023 meeting. /d.



16.  Concluding the Letter, Spotlight PA and its counsel offered to mect
directly with the Board for Sunshine Act compliance training and referred the Board
to the Pennsylvania Office of Open Records for the same. /d.

17. The Board responded to the Letter on November 9, 2023, stating that
Penn State’s General Counsel was “confident that the Board has taken its official
actions and conducted its deliberations in compliance with the Act.” The Board's
response is attached hereto as Exhibit B.

B. Specific Violations

18.  The Board’s most recent scheduled meetings took place on November
9 and 10. 2023 at the Eric J. Barron Innovation Hub at 123 South Burrowes Street.
State College, Centre County.

19. The Board excluded the public from its November 2023 meetings even
though it was on notice that its transparency practices were inconsistent with the Act.
See Ex. A.

20.  On both November 9 and 10, 2023, Spotlight PA reporter Wyatt
Massey attempted to attend the Board’s meetings.

21.  Atapproximately 3:17 p.m. ET on November 9, 2023, Massey entered
Room 603 of the Eric J. Barron Innovation Hub, which was the advertised location
of two Board committee meetings—the Committee on Audit and Risk and the

Committee on Finance, Business, and Capital Planning.



22, When Massey entered Room 603, he heard and saw trustees speaking
around a table. Upon seeing Massey enter the room, Rachel Pell. vice president of
the Penn State Office of Strategic Communications, signaled to the trustees to stop
talking. Shannon Harvey, assistant vice president and secretary of the Board.
approached Massey and told him that the Board was meeting in an executive session.
Harvey then requested that Massey step out of the room until the public meeting
began, which he did.

23. It was unclear to Massey whether this alleged executive session was
being held by a Board committee or the entire Board.

24.  Several minutes later, Harvey came outside Room 603 and informed
Massey that the Audit and Risk Committee’s public meeting was beginning.

25.  The Audit and Risk Committee’s public meeting lasted fewer than ten
minutes before the committee went into what it called an executive session at
approximately 3:30 p.m. ET.

26.  The Board did not explain why it was holding two executive sessions—
not to Massey in his one-on-one conversation with Secretary Harvey, nor to the
public during the ten-minute meeting that took place between the supposed
executive sessions.

27.  During the full Board’s public meeting on November 10, 2023, the

Committee on Audit and Risk chair, Randy Black, summarized that committee’s
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public meeting the previous day but did not provide a reason for the alleged
executive sessions that occurred before and after the committee’s November 9 public
meeting.

28. At approximately 7:38 am. ET on November 10, 2023, Massey
attempted to enter the Eric J. Barron Innovation Hub building., which was the
advertised location of the Board’s “Conference and/or Privileged Executive
Session” from 8:00 a.m. ET to 12:30 p.m. ET that day.

29.  Thomas J. Oziemblowsky. the Board’s associate director, was standing
outside of the building, seemingly there to open the door for arriving trustees.

30.  When Massey approached, Oziemblowsky identified himself verbally
as a Board and Penn State employee. Oziemblowsky was wearing a name tag
containing similar information. Oziemblowsky then identified Massey verbally and
Massey confirmed his name and position as a Spotlight PA reporter.

31. Massey asked Oziemblowsky whether the Board was meeting that
morning and whether the meeting was open to the public. Oziemblowsky confirmed
verbally that the trustees were gathering that morning but said that the event was not
open to the public.

32, Massey asked Oziemblowsky to clarify whether the trustees were
gathering that morning in a “conference™ or an “executive session” since the

Board’s webpage noting the Board would be in a “Conference and/or Privileged



Executive Session” was not clear. Oziemblowsky said the event was a “conference”
and that there was a legal distinction between conferences and executive sessions.

33.  Finally, Oziemblowsky told Massey that a public Board meeting would
occur later that day in the afternoon.

34.  Neither before nor after the asserted November 10 “conference” did the
Board, or a representative of the Board, state that the closed session involved a
training program, seminar, or session, called by a state or federal agency to provide
Board members information on matters directly related to their official
responsibilities.

35.  During the Board’s public meeting on the afternoon of November 10.
Board chair Matthew Schuyler did not indicate that the morning meeting was a
conference and instead stated that the Board had met “in executive session to discuss
various privileged matters.” No further information about the gathering was
provided to the public at that time.

36. The Board website and Schuyler’s statement failed to properly identify

which section of the Act permitted the Board to meet in a closed session.



CAUSES OF ACTION
COUNT 1
Violation of the Sunshine Act; Improper Use of the “Conference” Exception

37.  Plamtiff hereby incorporates and adopts the allegations set forth in the
foregoing paragraphs of the Complaint.

38.  The Sunshine Act permits an agency to participate in a conference
which need not be open to the public. 65 Pa.C.S. § 707(b).

39.  A*conference” is defined as “[a]ny training program or seminar, or any
session arranged by State or Federal agencies for local agencies. organized and
conducted for the sole purpose of providing information to agency members on
matters directly related to their official responsibilities.” /d. § 703.

40.  There is no evidence that the Board held a conference. as described by
the Act, on November 10, 2023. See id. No state or federal agencies were identified
as being present, nor was any topic provided to the public about an alleged course
of programming or training.

41.  Accordingly. Defendant violated the Act by labeling its closed meeting
on November 10, 2023, a “conference” and conducted its business in a closed session
when the meeting was required to be open to the public.

42.  Absent injunctive relief, Plaintiff will be irreparably harmed because

the Board improperly closed its meeting on important government matters. misused
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the “conference™ exception to the Sunshine Act, and has not committed to altering
its present course of action.

COUNT 11

Violation of the Sunshine Act; Improper Use of the “Executive Session”
Exception

43.  Plaintiff hereby incorporates and adopts the allegations set forth in the
foregoing paragraphs of the Complaint.

44, The Act’s “executive session” exception may be employed to exclude
the public from meetings that would otherwise be open to the public. 65 Pa.C.S. §
708.

45.  There are just seven narrow justifications for which an agency may
claim it is holding an “executive session.” /d. § 708(a)(1)—(7).

46.  There is no evidence that the Board adhered strictly to any one of the
seven topics that justify holding an executive session during its November 9 closed
meeting held until approximately 3:20 p.m. ET.

47.  There 1s no evidence that the Board’s Audit and Risk Committee
adhered strictly to any one of the seven topics that justify holding an executive
session during its November 9 closed meeting at 3:30 p.m. ET for an unknown

quantity of time.
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48.  There is no evidence that the Board adhered strictly to any one of the
seven topics that justify holding an executive session during its November 10 four-
and-a-half-hour closed meeting.

49.  The Board’s explanation that it met in a closed session to “discuss
various privileged matters™ is too vague and fails to identify with specificity which
of the seven justifications applied.

50.  Accordingly. the Board did not hold legitimate “‘executive sessions™ on
November 9 or 10, 2023, and conducted its business in a closed session when the
meeting was required to be open to the public.

51, Without emergency injunctive relief, Plaintiff will be irreparably
harmed since the Board historically and presently prevents the public and press from
attending meetings that should be open by claiming it is holding “executive
sessions.”

COUNT II1

Violation of the Sunshine Act; Failure to Adhere to Executive Session
Procedure

52.  Plaintiff hereby incorporates and adopts the allegations set forth in the

foregoing paragraphs of the Complaint.

wh
()

The Act obligates Defendant to announce “[t]he reason for holding the

executive session,” from among the list of seven justifications, “‘at the open meeting
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occurring immediately prior or subsequent to the executive session.” 65 Pa.C.S. §
708(b).

54.  Defendant violated the Act when it failed to provide the public an
explanation for why the Board and/or its committees entered executive sessions on

November 9, 2023.

wn
W

Defendant violated the Act when it refused to articulate a specific
justification for holding an executive session on the morning of November 10, 2023.
56.  Plaintiff stands to suffer continued harm if Defendant carries on
obscuring its reasons for holding “executive sessions.” and fails to communicate
timely and intelligibly its reasons with the public.
COUNT IV

Violation of the Sunshine Act; Deliberating at Non-Public Meetings

57.  Plaintiff hereby incorporates and adopts the allegations set forth in the
foregoing paragraphs of the Complaint.

58.  Pursuant to the Sunshine Act, when a quorum of an agency body
engages in deliberation, it must publicly advertise and hold that meeting, as well as
keep minutes. 65 Pa.C.S. §§ 704, 706.

59. Notably, an agency may not use a conference to deliberate on any
“agency business,” whether or not the conference exception is otherwise properly

invoked. /d. § 707(b).
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00.  “Deliberation” is any “discussion of agency business™—including
“[t]he framing, preparation, making or enactment of laws, policy or regulations. the
creation of liability . . . or the adjudication of rights, duties and responsibilitics™——
for the purpose of “making a decision.” 7d. § 703.

61.  There is no evidence that the Board held a conference. as described by
the Act, on November 10, 2023. See id. No state or federal agencies were identified
as being present, nor was any topic provided to the public about an alleged course
of programming or training.

62.  Therefore, on information and belief, the Board used the “conference”
exception to close the morning portion of its November 10. 2023. meeting and
deliberate agency business in violation of the Act. If any deliberation of agency
business occurs at a “conference,” those portions must be public. /d. § 707(b).

63.  Plaintiff faces irreparable harm if the Board continues deliberating in
secret without affording the public or the press the chance to observe and contribute
to discussion of significant community issues.

COUNT V
Violation of the Sunshine Act; Taking Official Action at Non-Public Meetings

64.  Plaintiff hereby incorporates and adopts the allegations set forth in the

foregoing paragraphs of the Complaint.
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65.  The Sunshine Act requires that whenever an agency takes an *“[o]fficial
action” it must do so “at an open meeting.” 65 Pa.C.S. § 708(c). The executive
session exception cannot “be used as a subterfuge to defeat the purposes of™* the Act
by allowing officials to shield their official actions from public view. /d.

66.  There is no evidence that the Board adhered strictly to any one of the
seven topics that justify holding an executive session during its November 10 four-
and-a-half-hour closed meeting.

67. The Board’s explanation that it met in a closed session to “discuss
various privileged matters™ is too vague and fails to identify with specificity which
of the seven justifications applied.

68.  Therefore, on information and belief, and in conformity with the
Board’s previous conduct, see Ex. A, the Board held “executive sessions” on
November 9 and 10, 2023, in name only. Specifically, Defendant used the
“executive session’ exception “as a subterfuge to defeat the purposes of” the Act
and dispensed with its obligation to refrain from taking official action during an
executive session. 65 Pa.C.S. § 708(c).

69.  Absentemergency injunctive relief, Plaintiff will be irreparably harmed
because by hiding behind the “executive session™ exception and taking official

action on important government matters in secret, the Board deprives Plaintiff and
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the public of their statutory right to participate in the decision making of government.
undermining the very purposes of the Act.
PRAYER FOR RELIEF
The Pennsylvania Sunshine Act provides Plaintiff the only avenue for relief
from Defendant’s violations of the Act. 65 Pa.C.S. § 713. Defendant’s unlawful
actions and policies have harmed Plaintiff and Plaintiff will continue to suffer harm
if the Court does not grant relief as stated below. WHEREFORE. Plaintiff requests
that this Honorable Court enter judgment in its favor and against Defendant and:
a. Declare that the Pennsylvania State University Board of Trustees violated
the Sunshine Act;
b. Enjoin the Pennsylvania State University Board of Trustees from unlawfully
invoking the executive or conference session exception to overcome the
open meetings requirements of the Sunshine Act;
c. Mandate Defendant to receive Sunshine Act training from the Pennsylvania
Office of Open Records; and

d. Award Plaintiff’s attorneys fees pursuant to 65 Pa.C.S. § 714.1.

Dated: December 6, 2023 Respectfully submitted,
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/s/ Paula Knudsen Burke
Paula Knudsen Burke

PA 1.D. No. 87607
REPORTERS COMMITTEE FOR
FREEDOM OF THE PRESS

PO Box 1328

[Lancaster, PA 17608
Telephone: (717) 370-6884
Facsimile: (202) 795-9310
pknudsen@refp.org

Counsel for Plaintiff Spotlight PA




PLAINTIFF VERIFICATION OF COMPLAINT BASED ON FACTS
WITHIN PLAINTIFFE’S PERSONAL KNOWLEDGE

averments attributed to my own observations that are contained within this
complaint are true and correct to my own personal knowledge. [ understand that
false statements made herein are subject to the penalties of 18 Pa.C.S. § 4904,

relating to unsworn falsification to authorities.
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PLAINTIFF VERIFICATION

On this 5th day of December, 2023 I hereby certify that I am the
CEO/President of Spotlight PA, the within-named plaintiff, and the facts set forth in
the above complaint are true and correct to my information and belief. I understand
that false statements made herein are subject to the penalties of 18 Pa.C.S. § 4904,

relating to unsworn falsification to authorities.

@&ﬁ%

Christopher Baxter, CEO/President
Spotlight PA

)
(]



CERTIFICATE OF COMPLIANCE WITH PUBLIC ACCESS POLICY

[ certify that this filing complies with the provisions of the Case Records
Public Access Policy of the Unified Judicial System of Pennsylvania that require
filing confidential information and documents differently than non-confidential

information and documents.

Submitted by: Paula Knudsen Burke
Signature: /s/ Paula Knudsen Burke
Attorney No.: 87607
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DAELIA LITEWICK

REPORTERS
COMMITTEE

FOR FREEDOM OF THE PRESS

October 26, 2023

VIA EMAIL

Tabitha Oman, Esq.

Penn State General Counsel

227 West Beaver Avenue, Suite 507
State College, PA 16801
GeneralCounseli@wpsu.edu

Matthew W. Schuyler
Chair, Penn State
University Board of
Trustees

201 Old Main

University Park, PA 16802
bot@psu.edu

Neeli Bendapudi

President, Penn State University
201 Old Main

University Park. PA 16802
president@psu.edu

Re: Maintaining Open Mecctings as Required by the Sunshine Act
Dear President Bendapudi, Chair Schuyler and Ms. Oman:

I write on behalf of my client, Spotlight PA. As you know, Spotlight PA has
provided high-quality investigative journalism to the citizens of Pennsylvania
since 2019, and it continues to do so today. Part of Spotlight PA’s coverage
includes reporting from its State College burcau where journalists are
dedicated to bringing first-rate local news to the citizens of north-central
Pennsylvania, including information about The Pennsylvania State University

(*PSU”).

As part of its newsgathering practices, Spotlight PA relies on public records
and meetings to cnsure that its readership is properly informed about
happenings within local government and institutions receiving public money.
including PSU. Unfortunately, past and continuing practices of the PSU
Board of Trustees (“the Board™) have been less than transparent and raise
significant Sunshine Act compliance concerns. We respectfully request that
you immediately review the concerns outlined below and address them ahcad
of the next Board of Trustees meeting scheduled for November 9 and 10,
2023.

A. Penn State Trustee meetings are subject to the Sunshine Act.

The Sunshine Act ("the Act™) was enacted in 1974 with the purpose of
providing Pennsylvania citizens comprehensive access to government

Exhibit A






