
IN THE COURT OF COMMON PLEAS
CENTRE COUNTY. PENNSYLVANIA

CIVIL ACTION _ EQUITY
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Docket No 1,073- ZQ4V -crcv'

SPOl'LIGIJT PA,

Plaintiff:

BOARD OF TRUS'IEES OI; THE
PENNSYLVANIA STATE
TINIVERSITY.

TYPE OF PLEADING
Conrplaint in Equity

FILED ON BEHAI-F OF
Spotlight PA

COUNSEL OF RECORD
Paula Knudsen Burke

PA I.D. NUMBER
87607

Delendant.

NOTICE TO DEFEND

You have been sued in court. If you wish to delend against the clair-ns set

fofth in the following pages, you must take action within twenty (20) days after this

complaint and notice are served, by entering a rvritterr appearaltce personally or b1

an attorney and filling in writing vr,ith the coul't ,v-our delenses or objections to the

claims set forth against you. You are warned that if 1,ou fail to do so the case Inav

ploceed r.vithout you and a.iudgmenl may be entered against you b),the court without

Iurther ttotice lor any mouey claimed iu the complaiut or lbr any other clairu or relief

I

requested bi' the plaintiff.



You may lose money or property or other rights ilxponant to vou. you should

take this paper to your lawyer at once. Ifyou do not have a lawyer or cannot afford

one. go to the telephone or the office set forth below to find where you can get legal

help.

Centre County Bar Association
192 Match Factory Pl
Bellefonte, PA 16823

(814) s48-00s2
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BOARD OF TRUSTEES OF THE
PENNSYLVANIA STATE
UNIVERSITY.

IN TTIE COURT OF COMMON PLEAS
CENTIIE COUNTY, PENNSYLVANIA

CIVIL ACTION _ EQTJITY

Docket No. 2bL3 - Cv -U 1 & - c t

SPOTLICIIT PA,
TYPE OF PLEADING
Complaint in Equity

FlLED ON BEHALF OF
Spotlight PA

Plaintiff;

COIJNSEL OF I{ECORD
Paula Knudsen Burke

Delendant.
PA I.D. NI]MBER
87601

CO}IPLAINT FOIi. DECLARATORY AND INJU\CTIVE RELIEF

Plaintilf'. by and through its undcrsigned counsel. hereby lrlcs this Complaint

against the Pennsylvarria State Uuiversity ("Perin State") Board of Trustees ("the

Board")

INTRODUCTION

1. Pennsylvania citizens have a statutorily protected right to observe and

courment upon the workings of their government. The Sunshine Act, 65 Pa.C.S. \.s

701r et seq. (1he "Act"). the Commonrvealth's open mcetings larv. was enactcd with

the legislative purpose o1'allowing citizens to witrless and participale in actions of

their government officials to enhance democratic control o.,'er and involvernenl in
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local affairs. "[S]ecrecy in public affairs undermines the faith of the public in

government,'' the General Assembly reasoned; as such. all political subdivisions are

required to conduct governmental proceedings publicly. Id. $ 702(a). Specificall1,.

the public has a right to be "present at all meetings of agencies and to witrress the

deliberation, policy formulation and decisionmaking of agencies.,' ,1d.

2. Plaintiff Spotlight PA relies on public meetings to ensure rhat its

readership is properly informed about happenings within local government ancl

institutions receiving public rnoney. Without access to rneetings held by public

bodies, Spotlight PA cannot bring its diverse readership the crucial insight that

bolsters "faith of the public in government," nor facilitate the democratic self-

governance that the Act was enacted to promote. See 65 Pa.C.S. $$ 701 e1 seq.

3. Since opening its State College bureau in Centre Counly. Spotlight pi\

has reported on Penn State's operations, including how journalists' and the public's

inability to attend Penn State Board meetings has hampered meaninglul

understanding of how Penn State operates and upholds its obligations to the

community and beyond. See, e.g., Wyatt Massey, Regular Private Meetings Antong

Top Penn State Trustees May Be Violating Pa.'s Transparency Law. Spotlight P,,\

(Sept. 15,2022), httns erma.cci VO5T-7DFEi i t)

1. Irrdeed. despite the General Assernbly's explicit mandate rhar

govenrment bodies hold open meetings, Penn State's Board ol Trustees has

1



repeatedly refused to do so. Given the universiry-'s import and influence in Cenlre

Counry. as u'ell as its annual n'rulti-r-uillion-dollar public fundir-rg. communrtl

mernbers and politicians have been disrnayed by Penn State's lacking transparenc).

and accountabiliw pract ices

5. The mandate of the Sunshine Act cannot be realized until rhe Boarci's

closed meetings are opened. The allegations contained herein denror.rstrate the

Board's failure to abide by its Sunshine Act obligations and its misuse of exceptions

to the Act's opell meetings requirement to avoid public scrutinl,. Due to thc Board's

lailure to uphold its obligations to the public, nonprofit news outlcl Spotlight P,,\

seeks this Court's intervention in the form of declaratory and injunctive relief. ln

support thereof. Plaintiff avers as follows:

PARTIES

6. Spotlight PA is a Pennsylvania nonprofit corporation with ledelal

501(cX3) status dedicated to independent. nonpartisan journalism about

the Pennsylvania stale government ar-rd urgent stalewide

ISSUCS Spotlight PA operates the largest statei.vide distribution netuork of its kind

in the United States, providing free access to vital public service and investigative

ioulnalism to n-rillions of Pennsylvanians via paftnelships with nlore than 100 neri s

Spotlight PA's .journalism has regularly prornpted meaninglirL

outlets across the state. Spotlight PA also posts its work online

5
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reform and bcen recognized by its peers at the state and national level as among the

best local investigative iournalism in the country. In addition to its reporting.

Spotlight PA's State College bureau journalists regularly engage r,r,,ith communit-r

r-nembers through listening sessions and local events. Tl-rey also host r.vorksl-rops lor'

tlre Penn State student otrtlel The Doily Collegia , and participate in olher

opportunities to mentor student journalists. Spotlight PA's general mailing address

is P.O. Box 1 I728. Harrisburg, Penns-vlvania 111,08-1728 ar.rd its State Collecu

bureau mailing address is 210 W. Hamilton Ave #33i, State Coilege. Pennsvlvanra

1 6801

7. Spotlight PA's State College bureau employs three reporters and an

editor. These Centre County-based reporters rely on public access to local

governmental body meetings to provide news coverage to the Penn State commurritl

in Centre Counfy and beyond. Repofters working for Spotlight PA regularly attend

rneetings held by various Penn State bodies and its Board of Trustees

8. Defendant Pennsylvania State University Board of Trustees is

comprised of thirty-eight individual Trustees and is the managing and governing

body of Penn State, See Current l'rustees, Penr-r State Office of the Board of

Trustees, httils:i','trustees. psu. edu/'lr"lstees/ (last visited Dec. 5" 2023); Corporatc

Charter of The Pennsylvania State lJniversitr,.

https:iltrustccs. ps u.cd ui 1l lesi20 i 9i0319lrnr1.r-Nor,'embe r-20'l 7- I .pdl'
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Dec. 5. 2023 ). Trustees include Penn State alumni, cot-nutunitl, business and

industry leaders. the governor, and secretaries of several Penrrsl,lvania statc

agencies. 'l-he Board's o1fice is in Centre County at 201 Old Main, University Par.k,

9. l'he Board is a governrnent agency under the Sunshine Act, 65 Pa.C.S

$ 703. An "agency" under the Act is a govemniental decision-making body "and alL

committees thereof authorized by the body to take official action or render advice

on malters of agencv business,'^ including such comntittees that exisl as parl of "the

boards of trr"rstees of all State-r'elated universities," including Penn State. 1d

JUII.ISDICTION AND VENUE

10. This Court has originalj urisdiction over this action involving the Board

of a state-related university pursuant to 42 Pa.C.S. g 93 1(a) and 65 I,a.C.S. ss 715

I l. All pafiies are located ir-r this County and the Court can ereLciser

personal jurisdiction ovel them

I l. This action arose in Centre County and is a lawsuit againsl a

govelument agency located within the county. Therefore, venuc is appropriale

pursuant to Pcnnsylvania l{r,rles ol Civil Procedure 1006 and 2103. as weli as 65

Pa.C.S. { 715

l
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STATEMENT OF FACTS

A. Background

13. On October 26. 2023, Spotlight PA sent the Board. President

Bendapudi. and Penn State General Counsel Tabitl-ra Oman a letter ("Letter'')

der-nanding that Penn State abide by the open meetings requirer-nents ol the

Pennsylvania Sunshine Act. 65 Pa.C.S. $$ 701 el ser1., and requesting a replv in

advance of its next meeting, r.vhich was to be held on Nor.ember 9"2023. A copy of

14. The Letter outlined the Board's routine practice of excluding Spotlight

openness requirement. -/d.

15. For instance, tl-re Letter relied on documents secured by Spotlight P;\

through Right-to-Know Lau, requests that revealed the Board held a closed meeting

in April 2023 for the purpose of reviewing the Board's Financc, Business, and

Capital Planning materials, and requested that trustecs ask qucstior.rs "durir-rg the

closed session" so that they could be "answered in the run up to"-as opposed to

during the Board's public May 2023 meeting. Id

8

the Letter is attached hereto as Exhibit A.

PA reporters and the public from its meetings on the asserted basis that the rreetinss

were "conferences" or ''executive sessions.'' and thus exempt ll'om the Act's



16, ConclLrding the Letter, Spotlight PA and i1s counsel offered to mecr

directly r,,'ith the Board for Sunshine Act compliance trainirrg and referred the Board

1o the Pennsylvania Office of Open Records for the same. /r/

17. 'l'hc l]oard responded to thc l-etter on Novclnbcr 9. 2023. staring rhar

Penn State's Ceneral Counsel was ''conlldent that the Board has taken its olficial

actions and conducted its deliberations in compliance ."vith the Act." l'he Board's

response is atlached hereto as Exhibit B.

B. Specific Violations

i 8. The Board's rnost recent scheduled meetings took place on Nover.uber

9 and 10. 2023 al the Eric J. Barron Innovatior.r Hub at 123 South Burrowes Street.

State College, Centre County.

19. T he Board excluded the public from its November 2023 rneetings cven

though it was on notice that its transparency practices were inconsistent w,ith the Act

.See Er. ,,\,

20. On both November 9 and 10,2023, Spotlight PA reporter Wyatt

Massey atternpted to attcrrd the Board's meetirrgs

21 . At approximately 3:17 p.m. ET on November 9. 2023. Massey entered

Room 603 of the Eric J. Barron Innovatior.r Hub" which was tlie adr ertised location

of two Board cornrrittee meetings-the Committee on Audit and Risk and thc

Committee on Finance, Business, and Capital Planning.
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22. When Masscy entered Room 603. he heard and sarv trustees speaking

around a table. Upon seeing Massey enter the roorr. Rachel Pell. r,ice president o1'

the Penn Stale Office ol'Strategic Communications, signaled to tlte trustees to slop

talking. Shannon Harvev, assistant vice president and secretary of the Boarcl.

approached Massey and told him that the Board was meeting in an executive session

Harvel' then requested that Massey step out of the room until the public nreetirtrr

began. rvhich he did.

23. I1 was unclear to Massey whether this alleged exccutive session was

being held by a Board committee or the entire Board.

24. Several minutes later, Harvey came oulside Room 603 and infbnred

Massey that the Audit and Risk Comrnittee's public meeting vr,as beginning

25. 'l he Audit and Risk Committee's public meeting lasted fewer than ten

rninutes before the conrmittee went iuto nhat it called an executive sessiorr at

approximately 3:30 p.m. ET.

26. 'f he Board did not explain why it u,as holding tu o exccutive sessions

nol to Massef in his one-on-one conversatior-r n ith Secretary I larve1,. nor to tlte

public during the ten-niinute meeting that took place belu,ccn the supposed

cxecutlve ses s l ons.

27. Durir.rg the lull Board's public meeting on Nor"ernber 10.2023. the

Committee on Audit and Risk chair, Rand,v Black. summarized that comntittee's

l0



public rleeting the previous day but did not provide a reason {br the allcgecl

executivc sessions that occurred before and after the committee's November 9 public

meett n_q

28. At approximately 7:38 a.m. ET on November 10. 2023. Massel,

attempted to enter the Eric J. Barron Innovation Hub building, rlhich was the

advertised location of the Board's "Conference and/or Privileged Executive

Session" flom 8:00 a.m. E l'1o 12:30 p.m. ET that day.

29. Thomas J. Ozicrtrblowsky. the Board's associate director. rvas standinq

outside of the building. seerningly there to open the door fbr arri., ing trustees

30. When Massey approached, Oziernblowsky identified hin-rself verball)'

as a Boarcl and Penn State employee. Oziernblowsky was w'earing a name tag

containing similar inforrnation. Oziemblow,skv then identified iVIassel, verbally' and

Massey confirrned his nanrc arrd position as a Spotlight PA reportcr

31. Massey asked Ozien-rblowskv whether the Board \\,as meetinp that

rrorning and rvhether the nreeting \\'as open to the public. Ozientblouskl,confinned

verbally that the trustees were gathering that ntolning but said that the event \\'as not

open to the public

32. Massey asked Oziernblorvsky to clarifo whether the trustees were

gathering that rnorning in a "conference" or an "executive scssiot.t'' since the

Board's rve bpage noting the Board r'vould be in a "Conference and/or Privileged

1l



L,xecutive Session'' was not clear'. Oziernblou,skv said the event tvas a ''confercnce"

33. Finally, Oziemblowsky told Massey that a public Board nreeting would

occur later that day in the afteruoon

34. Neither before nor after the asserted Novernber l0 "conference" did thc

Board. or a representative of the Board. state that the closed session involr,,..cl a

tlaining program, seminar. or session, called by a state or federal agency to providc

Board members infornratiou on ntatters directlv related to their olllcial

responsibilities.

35. During the Board's pr,rblic ntceting on the afternoon o1'Noverr-rbcr l()^

Board chair N4attherv Schuyler did not irrdicate that the morning rneetirrg rvas a

conlerence and instead stated that the Board had met "in executive session to discuss

r,'arious privileged matters." No lurther inforrration about the gathering was

provided to the public at that time.

36. The Board website and Schuyler's statement failed to properly idcntili

which sectior-r of tl-re Act perrnitted thc Board to meet in a closed session

12

and that there was a legal distinction betrveen conlerences and executive sessions.



CAUSES OF ACTION

COUNT I

Violation of the Sunshine Act; Improper Use of the ,,Confercnce,, Exceplion

37 . PlaintifT herebl, incorporates and adopts the allegations set lorth in thc

loregoing paragraphs of the Cor-r-rplaint

38. The Sunshine Act permits an agencv to parlicipate in a conl'ereuce

w,hich need not be open to the public. 65 Pa.C.S. \ 707(b)

39. A "confererrce" is defined as "[a]ny trair-ring prograut or sentirrar.. or anr

SCSSION arranged by State or Federal agencies for local agencies. organized and

conducted lbr the sole purpose of providing inforrnation to agency t-nentbers on

rnatters directlv related to theil official responsibilities." 1d, { 70-3.

40, l'here is no evidence that the Board held a confererrce. as desctibcd br

the Act. on November 10.2023. See id No state or lcderal agencies were identified

as being present, nor \\'as any topic ptovided to the public abor.rt an alleged couf-se

of programrring or train ing.

.l l. Accordingll , Defendant violated the Act by labeling its closed ureerrng

on Novernber 10. 2023, a ''conference" and conducted its business in a closed sessiou

when the ureeting was required to be open to the public

12. Absent injunctive relief. Plaintiff will be irreparably harrned bccause

the Board inrproperly closed its meeting on impoftant govel'nllrent nratters. nrisused

t3



the "conference" exception to the Sunshine Act, and has not committed to altering

its present course of action.

COUNT II

Violation of the Sunshine Act; Improper Use of the "Executive Session"
Exception

43. PlaintilTherebv incorporates and adopts the aliegations set lofih in ihc

loregoir-rg paragraphs o 1- the Corrplaint.

41. l'he Ac1"s "executive session" excepliou may be employed to exclr,rdc

the public from rneelings that rvould otherwise be open to the public. 65 lra.C.S. I

708.

45. There are .iust seven narrorv justifications for u,hich au agenc). lna)

claim it is holding an "executive session." 1d g 708(a)( I )-(7)

46. There is no evidence that the Board adhered stricth to anv one of tlrc

seven topics that justify holding an executive session dr.rring i1s November 9 closecl

rneeting held until approximately 3:20 p.m. ET

17. There is no evidence that the Board's Ar.rdit and Risk Comnrittee

adhered strictly to any one of the seven topics that.iustifu holding an executirc

session during its November 9 closed meetirrg at 3:30 p.m. ET lor an unknorvrr

quantity of tinre.

14



48, There is no evidence that the Board adhered stricllv to anv one o1'the

seven lopics that justi$' holding an executive session during its November 10 foLu.-

and-a-half-hour closed ureeting

19. The Board's explanation that it met in a closed session to "discuss

various plivileged matters" is too vague and fails to identify wrth specificity wilich

ol the seven j ustifications applied.

50. Accordingly'. the Board did not hold legitimate "executive sessions'' on

Noveurber 9 or 10, 2023. and conductcd its business in a closcd scssion w,hen the

rneeting r,, as required to be open to the public.

51. Without emergency iniunctive relief-. Plaintifl will be irreparabll,

harmed since the Board historically and presently preverrts the public and press li.orr-r

attending meetings that should be open by claiming it is holding "executir c

COUNT III

Violation of the Sunshine Actl Failure to Adhere to Executive Session
Procedure

52. Plaintiffhereby incorporates and adopts the allegalions set fbrlh in the

fbregoing paragraphs ol the Complaint

53. l'he Act obligates Defendant to annourlce "[t]he reason for holding the

cxecutive session," front among the 1is1 of seven j ustifications, "at the open nleeting

l5
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occurring imnrediately prior or subsequent 1o the executive session." 65 Pa.C.S. ,,1

708(b )

5,1. Defendant violated the Act when it failed to pror.'idc the pLrblic an

explanation lor u,hy the Iloard and/or its comrnittees eulered executive sessions or.r

November 9.2023

55. Defendant violated the Act when it refused to articulate a specilic

.justification lor holding an executive session on the molning of November 10. 20li

56. Plaintil'1' stauds to suffer continued harm if Defendant carries or.r

obscuring its reasor.rs for ho)ding "executive sessiorrs." and fails to cornmurricatc

COU\T IV

Violation of the Sunshine Act; Deliberating rt Non-Public Meetings

51 . Plaintilf hcrcby incorporates and adopts the allegations set fbrth in thc

foregoing paragraphs of the Cornplaint.

58. Pursuant to the Sunshine Act. when a quorum of an agencv bodl

engages in deliberation. it rnust publicly advertise and hold that meeting. as well as

keep minutes. 65 Pa.C.S. \$ 704. 706.

59, Notably. an agency may not use a conlerence to delibelate or1 an)

"agency business." w'hether or not the conference exception is otherwise properll

invoked. ld. \ 707(b)

l6
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60. "Deliberation" is any "discussior-r of agency business"-inc luding

''[t]he lramrng. preparation. nraking or enactment of la*,s, policy or reguiations. t)te

creation of liability . . . or the adjudication of lights, duties arrd responsib ilit ies ''--

lor the pr.rrpose ol"uraking a decision." Icl. $ 703

6L There is no evidence that the Board held a confercnce. as described br

the Act, or-r November' 10. 2023. Sae ld. No state or federal agencies were identified

as being present, nor was any topic provided to the public about an alleged course

ol programming or training

62. l'herefbre. on information and belief. the Board r"rsed the "conf'erence"

exception to close the morning porlion of its November 10. 2023. meetil.tg and

deliberate agency br"rsiness in violation of thc Act. lf any deliberation of agcncl'

br.rsiness occurs at a "conference." those portions must be public. 1d. S 707(b)

63. PlaintifT faces irreparable harr-n il' the Board continues deliberating in

seclet without aI'fording the pLrblic or the press the chance to observe and contribr-(e

to discussion of sisnificant comrrunitv issues.

COUNT V

Violation of the Sunshine Actt Taking Official Action at Non-Public Mectings

64. Plaintilfhereby incorporates and adopts the allegations set forth in the

loregoing paragraphs of the Cornplaint.

1l



65. The Sunshine Act requires that whenever an agency takes an "[o]fficiaL

action" it must do so "at al1 open meeting." 65 Pa.C.S. $ 708(c) lhe execlrtivc

session exceplion cannot "be used as a subterfuge to defeat the purposes ofl'the Act

by allowing olficials to shield thcir official actions from pr"rblic vie.,v. //.

66. There is no evidence that the Board adhered strictl). to any, one of the

seven topics that justily holding an executive session dLrr.ing its November 10 IbLrr-

and-a-half- hoLrr closed lleetins

67. The Board's explanation that it met in a closed session to "discr.rss

various privileged mattcrs'^ is too vague and f'ails to identifl r.r'ith specificiry'"vhich

o f the seven .justificatious applied

68, Therefore. on information and belief. and in conforrnitv with rhe

Board's previous conduct, .ree Ex. A. the Board held "executive sessions" on

November 9 and 10, 2023, in name onl,v. Specifically. Def'endant uscd rhc

"executive session" exception "as a subterfuge to defeat the purposcs of'the Act

and dispensed r,",ith its obligation to refrain from taking olficial action duline irtll

cxecutive scssion. 65 Pa.C.S. $ 708(c)

69. Absentemergency injunctive reliel, Plaintiff w'illbe irreparably harrned

because by hiding behind the "executive session" exception and taking official

important government lnatters in secret, the Board deprir cs Plaintiff andactlon ol1

18



the public of their statutot'1' right to participate in the decision rnaking of governrnent.

undennining the very purposes of the Act.

PRAYER FOR RELIEF

The Pennsv'lvarria Sunshine Act provides Plaintiff the onlv avcnue lor reliel'

lrom Delendant's violations of the Act, 65 Pa.C.S. $ 713. Deltndant's r.rnlarv{irl

actiorts arrd policies have harmed Plaintiff and Plaintiff will continue to suilcr harnr

if the Court does not grant relief as stated below. WHEREFORE. Plaintiff reqr.resls

that this Ilonorable Courl enterjudgnrent in its favor and against Del'endant and:

a Declare that the Pennsylvania State University Board of Truslees violated

thc Sunshine Act:

b. Enjoin the Pennsylvania State University Board of Tlustees fi'om unlarvlulll,

invoking the execr"rlive or conference session exception to ovcrconte llie

open meetings requirements ol the Sunshine Act:

Mandate Defendant to receive Sunshirre Act tlaining flom the PennsvlvaniaC

Ollice of Open Rccords; and

d. Arvard Plaintil'f's attorneys lees pursuant to 65 Pa.C.S. \ 714.1

Dated: Decernber 6, 2023 Respectfully subrnitted,

19



/s/ Paulo Knuclsen Burke
Paula Knudsen Burke
PA I.D. No. 87607
Rrpcxt r:ns CoMNrrt EE. FoR

FRUF.DoM ot, 't't.tE PRESS

PO Box 1328
l-ancaster. PA 17608
Telephone: (7 1 7) 370-6884
Facsinrile: (202) 195-9310

k rru clsen t'c OT

Cottnsel for Plaintilf Spotlight I'A
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PLAINTIFF VERIFICATION OF COMPLAINT BASED ON FACTS
WITHIN PLAINTIFF'S PERSONAL KNOWLE,DGE

(tl
On this , dav of Dq,, k 2023, I hereby certifi, that the factr-ral

averments attributed to m\r own observatior-rs that are contained w,ithin this

complaint are true and correct to my own personal knowiedge. I understand that

false statements made herein are subject to the penalties of 18 I'a.C.S. S 4904.

\\a licpor-tcrlt \sc

2t

relating to unsworn falsification to authorities.



On tlris sth day ofhecember..2023 I hereby certifl, thal I anr thc

CEO/President of Spotlight PA. the within-named plaintiff, and the f-acts set lbrrh in

the above complaint are true and correct to rr-ry infbrmation and belref-. I urrderstanci

that false statements rnade herein are sr"rbject to the penalties of 18 Pa.C.S. s\ .+904.

relating 10 unsworn falsification to authorities.

Christopher Baxter, CEO,Presiden t
Spotlight PA

22
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CERTIFICATE OF COMPLIANCE WITH PUBLIC ACCESS POLICY

I certifl that this filing complies with the provisions of the Ca.se Records

Public Access Poliq; of :hg Unified Jttdicial Syslent of Penns.v-lvania that require

filing confidential infonrration and documents differently than non-confidenliaL

information and documents.

Submitted by: Paula Knudsen Burke
Sign ature: /,si Pattl.a Knuclsen Bto'ke
Attornev No.: 87607
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REPOBTERS
CtIMMITTEE

Octobcr 2(r. 1023

\.IA EMAII,

Tabitha Oman. Esq.

Penn State (lcncral Counscl
227 Wcst Bcaver Avenue. Suitc 507
State Collegc, PA 1680 |

GeneralCouns c1 @lpsu. cd u

Matthew W. Schuylcr
Chair, Penn Statc
University Board of
Trustees
201 Old Main
University Park, PA 16802
bot(!psu.edu

rOR TRETDOM OF THE PRESS

Neeli Bendapudi
Prcsidcnt, Penn State [Jn iversity
201 Old Main
Univc:'sit1, Park. PA I 61i02

prcsidcnt(qpsu.edu

ltc: Maintaining Opcn Mcclings as Requircd by thc Sunshinc Act

Dear Presidcnt tscndapudi, Chair Schuylcr and Ms. Oman:

I write on behalf of my clicnt, Spotlight PA. As you knou'. Spotlight PA has
provided high-quality invcstigative journalism to the citizcns ofPennsylvania
since 2019. and it continues to do so today. Part of Spotlight PA's coveragc
includcs rcporting from its State Collegc bureau rvhcrc _joumalists arc
dedicated to bringing first-rate local ncrvs to the citizens oi north-central
Pennsylvania, including inforniation about Thc Pcnnsylvania State Univcrsitl,
("PSU").

As part of its newsgathcring practices, Spotlight PA relies on public rccords
and meetings to cnsure that its readcrship is properly infbrmed about
happenings rvithin local govcrnment and institutions receir ing public nrono,,
including PSU. Unfortunately, past and continuing practiccs of the PSI-;

Board of Trustccs ("the Board") havc bccn less than transparent and raisc
significant Sunshine Act compliance conccrns. We respcctiirJly rcqucsl that
you immediatcly revieu thc concerns outlincd belo$'and addlcss them ahcacl

of thc ncxt Board of Trustces mccting schcdulcd for Norcrnbcr 9 and 10.

2023.

A. Penn State Trustee mcetings are suh.ject t0 the Sunshine Act.

l'he Sunshinc Act ("the Act") sas erractcd in 197.1 uith the purpose of
providing Pcnnsylvania citizens comprchcnsive acccss to govcrnmcnt
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meetingsl. It cnshrined iu statute thc long-heid right ofcitizcns to observe and participale
in gor'ernment decisionmaking. The Act requircs political subdivisions to conduct
govcrnmcntal proceedings that are transpalent and open to thc public. 65 Pa.C.S. ,,s 702(a).
Spccilically. the public has a right to be "present at all urectings ofagencies and to u itness
the deliberation. policy lbrmulatioll and clecisionmaking o['agenoies." 1r1.

ln 200,1, Ibllowing PSU s conlroversial acquisition of'an independent las, school and
rclatcd litigation,2 the lcgislature amended the Act to cxplicitiy inciudc bodics such as thc
Penu Statc Board ofTrustees within its scope. 65 Pa,C,S. 8703. Speaking in support of
nraking Penn State subject to the Sunshine Act, Senator Harold F, Morvely. Jr. said ''ltlhis
amendmcnt is drawn to ntake it clcar that the Board of (iot,crnors, chalged with making
recomrnendations tl.rat af}'ect degree programs. is covered b1 the Sunshirre Lalv.'' S. l{18-
.11, Sess. 200,1, at 1852 (Pa. 2004). l1e explained that it u,as important to bring 'slrnshine '

to a process that involvcd millions olpublic dollars and that b1 inrpror in; tr.tnsparcnc\,
the Act.,r'ouLd allow citizcns to "visiblv not onlv scc. but also hear rlhat is eoins into this
decis ionnrak ing process." 1d

It is beyond qucstion that both the Board and the various committccs conducting the
Iloard's business are "agencies'within the nreaning ofthe Act. See 65 Pa.C.S. $703. Yet,
the Board and its thirtccn-nember Executive Committcc oftcn hold closed mectings, u,ith
thc latler group not having hcld a public meeting in nearly twclvc years.l

B. The Sunshine Act forbids public bodies from deliberating or taking otficial
action outside public meetings and exceptions to the Act are narrow.

A quorum of an agency body that convcncs and takes official action or cngagcs ir.r

deliberation is subjcct to thc Sunshinc Act and must therelbre publicly advcrtisc and hold
such a mccting. as well as keep minutes of all public meetings. 65 Pa.C.S. $701 et ser7.

Thcrc arc only three exceptions to this provision, and they ale exceptionally narrou,, Trvo
pertincnt cxccptions are discussed in tum.

l. The Executive Session Exception

It is important to note at thc outsct that thc Sunshine Act is not a confidcntlality slatute. It
is a public access law that establishes thc lloor 1br public access, not thc ceiling. Its
exceptior.ls are not n'randa1or1. The "executive session" exceptio:t mav bc emploled to
exclude 1he public from mcctings that would otherwise be open. 1d at S708. An agcncl'
may only hold an executive session for spccifically enumerated reasons. 1d.; Readittg
Eagle, Co. t,. Council ofReading,627 A.2d 305,307 (Pa. Commw. i993). Thcsc rcasons

See Craig J. Staudenlnaicl, The Commonvealth Courl; Guardian of Actess to Public Records and
Meerings,2l Widener l-.J. 137 (201 1).
2 

See Lee Pritlictttions v Dickinson School o/ Law.848 A.2d 178 (Pa. Corrmu. 2004).
3 Wyatt Masscy, RegulLt Ptitdle .\!eetings lmong Top Penn State |i'ustees 1lor- lle I ioluting Pcr .t

Transparenq Laws, Spotlight PA (Sept. 15. 2022), https:i lrcrma.cc/ZA\'13-G8JCi (hcIcinallcr "Massey
RegLtlar Privatr: Meclil?gi") (noting that the last time the Executive Corrnriftee met publicly rvas on
December 2, 201 I to approve "a previous board decision to accept Grahalr Spanier's rcsignation as

university president and to end Joe Paterno's tenure as head fbotballcoacli.").
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l'nust "be genuine and nreaningful, and one the citizen can understand," so as not to tiustrate
the "purpose of the Act" and to help the public "determine from the reason given *,hether
tlrcy are being properll excluded fronr the session." Reading Eagle, Co.,62T A.2dat 30T.
Thet'e are ''only six narro\\ reasons fbr u,hich an agenc), is permittecl to conduct an
cxecutivc session." Trib Total Medio, Inc. v. Ilighlands Sch. Dist.,3 A.3d 695,700 (Pa.

Commw. 2010): see olir., 65 Pa,C,S. $708(aX1)-(6).

Onc of thc most-fiequently invokcd reasons lor holding an executive sessjon is thc
litigation exception. See 65 Pa.C.S. $708(a)(a). This cxception is strictly cjrcumscribcd
and is meant for agencies to consult with an altorney regarding cuncnl ol anticipatcd
iitigation. The presencc of an attonlcy at an Jgcllcy mccting, cven rvhcn that attornev is
sharing in1'ormation, is not sulficient on its own to invoke thc e\ceutrvr'scssion cxccption.
See id. zrt \708. Moreover. ''consultation' is a limited activitv, "confined to private
consultations between thc agency and its counsel or advisors regarding litigation stratcgv
and in fbrnr ation-subj ects that must be kept conlldential to protect an agenc!"s abilitl.to
settle or de1'end those nlatters." Trib Total Media, lnc.,3 A.3d at 700. 'fo properly call an

executive session, an agency "must spell out in connection u,ith existing litigation thc
nanres of the partics. thc docket numbcr of'the case and the court in ,'r,hich it is flled'' or il'
litigation is only threatened. "announce the nature of tlrese matters." Reatling Eagle Co..
627 A.2d. at 306.

Finalll, official action "on discussions held" pursuant to tl.le executi\ e sessiorr exception
must "be taken at an opcn meeting." 65 Pa.C.S. $708(c). Even if an agcncy propc:-1y

noticcs and holds an cxccutivc scssion, it may not abusc thc cxccption by cstablishing
policl'. making decisions on agency business, or taking votes that ''comrnit thc agency to a

parlicular course o1'conduct'' in secret. 1r/. at S708(c); Preston t,. Saucon Yallel,School
Di.sr.,666 A.2d 1120, 1122(Pa. Commw. 1995).

2. T he Conference Exception

In addition to the executive session exemption. the Act also pcrnrits rn agcncy to p:rlticip.Ltc
in a conlcrcncc which nccd not bc opcn to the public. A "conlerence" is defined as ''[a]n1'

lraining program or seminar, or any session arrangcd by Statc or Fcdcral agcncics lor local
agencies. organized and conductcd lor thc solc purposc ofproviding inlolmation to agency
membcrs on matters directly related to their official responsibilities." /1L at $703.

N-otably. an agenc) may rlot use a confercnce to deliberate on "an1' agencl, business,'
rvhetirer or not the conlcrcncc cxccption is otherwise properly invoked. 1d. at \707(b).
The Pcnnsl'lvania Senate considered the meaning o1'the'conl'elence" exceptiou carcfulll'.
up until the iinal unanimous votc authorizing its addition to the Act. See S. 1 70- I 5, Scss.

1986, at 1751 (Pa. 1986). On the floor, Centre County Scnator Doylc Cotman advocated
that the conterence exception's strict confines be respected, stating that "the exact
reason ing lor' putting tight boundaries around the definition of "confcrence" rvas to ensure

that agcnc ics rvould still be lequ ired to delibelate publicll, "in [their] home cornmun it[ies 1."

S. 169-46. Sess. 1985, at 782-83 (Pa. 1985).
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Though "lera riing about thc salient issues so as to rcacl'r an infornlcd rcsolution at sontc
later tjme does not in ilscll constitute deliberation." Sntith r.. Trtp. o/'Richmond.82 A.3d
407 . 416 (20 I 3 ) (emphasis addcd), whcn a majority of agcncy comntittce rnentbcrs gather
to r/israss a n'ratter. and tltose discussions melelv go "tolard the pur.posc of Lrltintatelr
making a dccision at .some time." the agenc),is considercd to liave cleliberatcd agenc)
business. Ackerman \,. Upper Mt. Bethel Twp.,567 A.2d 1116, lllg (Pa. Conrnrw. 1989)
(cmphasis addcd). Thc court in .lrrlti held that gatherings u,hose "soleL] ... purposc" n,as
"collecting intbrmation or educating agency members about an issue" rr as not deliberation
but that, conversell, "discussion consistling] o1'debate or discourse directed rou'ard thc
cxercise ol' "judgment to deternrine which of nruJtiple options is preferred" is. indeed,
dclibcration that must bc undcrtaken publicly. 82 A.3d, at 415. Echoing .4t'kertntm. thc
.9rrlli courl clarified that rvhen an agcncl' bod1, "u eighs thc 'pros and cor'ls' ofthc rarious
options involvcd" or conrpares "dilflrent choices ar,ailable to tl'tem as an aid in reaching a

decision on the topic." "cven if tire decision is ultimately reached at a latcr point." it is
dcliberating. 1d.

Addilionaify, in Times Laader y. Dollas School District. a ncrvs oullct sought access to
scbool board meetings that werc closed to the pubiic afler thc disrlict invokcd thc
conlercnce cxccption. 49 Pa. D. & C.ld 329,330 (Pa. Conr. Pl. 1988). A Luzcnrc Counrv
Court of Common Plcas judge hcld that the definition of "conftrence' in thc ,{cr is
narro\\ 1) dellned and rciected the board's attempt to shield its intclrral discussions b1

casting the rneeting as arr "inlbrrnational conf'crence." ld. at 331-32.

Rcponing by Spotlight PA reveals that the Penn State Univcrsity Board of Tmstccs has
takcn olllcial action and conductcd delibcrations outsidc of public nrcctings in
conlravention of thc Sunshinc Act, all whilc impropcrly claiming it is excmpt fronr
conductir.rg public meetings via the "conference" and "executive sessiolt" cxceptions. Sec
generallr Masscy, Reglilra' Prit:ate Meetings.

Rcporting shows that the Board uses the Sunshine Act's linrited conlercnce ar'td cxecutivc
scssion exccptions interchangeably, indiscriminatcly, and ill effo1. .!ae Appendix A r!11 -
4 (listing nurrcrous instances uherc the Board and its committees dcclared non-public
nreelings "conlerences." "executive sessions." or both). Intcnlal comnrull icalions bctrleen
yarious Board administrators and members demonslratc that the Board opts to hold
"conferences" to avoid violating thc Act's bar on secret deliberation. See, e.g., E.mail fiont
Assoc iate D ircctor ofthe []oard of Trustees Stall'l-homas J, Pcnkala (A ug. 1 0. 2020) ("This
cali wili bc conducted as a confcrcnce, not a necting. Thcre uill bc no dcliberation
pernritted in order to conrply'with thc Sunshine Law fsicl."): Errail liom tsoard Sccrctary
and Assistant Vice Prcsidcnt Shannon S. Harvcy to Financc Comrrittce (July ltt, 2022)
("This call rr ill be conducted as a conl'erencc. not a mecting. to go through the neu tuition.
fee, GSI and statc budget update. Thcrc will be no deliberation pennittcd in ordcr to compll'
with the Sunshine L,aw.").

1
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C. The Penn State Board of'l'rustees improperlp deliberates, takes official action,
and uses the erecutive session and conference erceptions in Iiolation of thc
Su nshine Act.



Thcsc crnails reveal a nrisapplication of thc conlerence cxceprion and a lundantcnral
misrcadi:rg of the law's requircnlcnl ol public deliberation, -fhe terminologl. uscd [o
describe a mccting is irrclcvant. Ila quorunt is discussing agency business. thc discussion
nrust happen in a public ntccting unlcss a valid exception applies. Simply rcfel.ring to a

meeting as a "conference" does not permit the board to discuss public busincss irr sccrer.
nor does it excusc the board fronr potcntial liability undcr thc Act.

In May. Spotlight PA reporlcd that in spling 2022, a sclcct set ofBoard lcaders hclcl a non-
public meeling with uuiversity lcadcrship to discuss budgeting issues to bc blought lbnvarrl
at the Board's public Jrrll'2022 nrccting. Wvatt Massey. Penn State s Budget l,rolxt.stl
Shifted A/ier Prirote Meeting of Trustees, Uniyersitt Leatlership, Spotlight PA (May 19.
2023). httos ,'iocmra.cc/KDY,1-YS5W (hercinaf'ter "l!lasscv. Budget Proprsul"). Alicr
presenting a budget. the Board mcmbers in attendarlce allegedll,"suggested that Ia $2.15
rnillion] deilcit rvould likeli' not rccei\ e the f'ull Board's supporl. ft/.

In responsc to Spotlight PA's qucstions on thc nteeting for u,hich there is no public
rccord- Secretarl Harvel contended that the Sunshinc Act does not "rcstrict discussions
Lretr'"'ccn board leadership. board corrnrittce lcadership and the universit\ adnlir)istration."
[:nrails bctwcen W1,att Masscy and Shannon Han cy (May 202] ).

httos:,1i tin),url. com,'vsr2b) r,r.v. IIarlc), firrthcr wrote drat "the Sunslrine I-arr Isic] pe lnrir:
conl'crcnce sessions in rvhich inlorntation may bc provided 1.o trustecs fbr thc purposc ol'
lullilling thcir liduciary duties at u,hich trustces arc permitted to ask cluestions," /r1

Sccretary Harvcy is wrong. Conlcrcncc scssions are expressly rc1 "inlormational"
rr]cctings lbr trustees to ''ask questions" or to siurply lcarn about their dutics. See Time.s
Leutler,49 Pa, D. & C.3d at 331 ('' inlorntational" meetings are not "conflrerrces"). I'his
is especrally true lor a nleeting that does not satisfy the staturc's other conlcrcncc
rcquirements-that the nteeting is a "training." "seminar." or other t),pc of'progranr
arrangcd by a state or fedcral agency (not by thc Board or University leadership itsclf'). (r5

I')a.C.S. $703. It is blatantlv clear. bascd on the Uni\.ersit)'s o\\,n description ol the
mccting, that this budgct meeting was not a conierence.

lllen il'. as the Board asserts, a "cont'erence" took place. it nonetheless ran albul ol'thc Act.
The Board appcars to ignore what it clcarly already undcrstands: an agcncy may not
dcliberate during a confcrence. 65 Pa.C.S. $707(b). llat this mceting. the Board mcrcll,
suggcsted that deficit approval u,as unlikely. thc Board nevertheless "dcIibelatcd" in
violation ofthe Act bccausc it discussed Ilnancial policy "for the purpose of making a {inal
dccision." See 65 Pa.C.S. r703; ,rea ulso ,4tkermart. 567 A.2d at I I l9 (llinding
"delibelation" r,",hcre discussion went "toward thc purpose of ultimatcly nraking a dccision
at sonre tinre ''): Smith, 82 A.3 d at 4 I 5- I 6 (noting that wcighing and debating options is no1

pcrnritted during a closcd mccting). This Iact alonc dcnlands lhat the clairlcd "conlercrrcc"
be open to thc public, er"en if the cxccption may have othenvisc applicd. .Scc 65 Pa.('.S.

st 707(b).

The Board has also takcn the position that its thirtccn-member Executlr,c Coninrittec has

lau'l'uily held non-public "conferences" lor nearly' tuelve 1ears. Sec Massey. Regrlar'
Publit Meetings. Secretary Har"'cy told Spotlight PA that the Executivc Committcc n'rccts

5
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in plivatc only to discuss agendas and plan. Saa Masscy, Raglrlar- Prittate l,feetings: see
o/.ro Appcndix A (l (dctailing the Iloard's Clornnrittee orr Governancc and l-ong-Rangc
Planning s inrproper usc oI the conf'crcnce exception for "planning"). State and fedcr.al
agerlcics arc not patly to the lrxccutive Cornnrittee 's nleetings and. ntoreover. agcnda
planning is lal liom a "lraining prograul or seminar." Ser:65 Pa.C.S. 

"s703. 
Instcad, thc

[xectrtivc (]omnritlee's agenda-setling lneetings alc "deliberative" in nature arrd musl bc
publicly notrccd, opcn, and documcntcd, whether thc Contnrittee labcls them a
"conferencc" or not. 65 I'a.C.S. {707(b): ree aLio Appcnd x A (.[1 4 (ciring nunterous
instances uhere thc Boarcl Ialre lcd nteetings "conlcrcnces" ro overcol]1e the Act). 'that is.
cven il the l'.xccutive Contnrittee used "conleletrces" solel)' to plan. discuss. and sct
agendas fi)r opcn mcctings. thcsc activitics still qualify as deliberation ofagency busiucss
(picking and choosing rvhich policics and itcnls to discuss at latcr opcl't meetings). .!ee
Smith, 82 A.3d at 4l 5: ,lckernton. 56'7 A.2d, at I I l9l .r?e also Paterson y. DeCarbo. 16
Pa. D.&C.4th 148. I55 (Com. Pl.2000) (linding thata secrct meering held to 'arnend rhe
agenda of the public rneeting" and "to add items" to thc agenda ''should have been
discussed and acted upon during the open nleeting" and lailure to do so violated the Act).
Deternrining which issucs will be discussed and acted on b),rhe lull board is also "official
action" because it is a "decision on agenc),business," e.g.. thc decision about rvhich issues
nerit lirrthcr action and u'hich do not. Both thc decision itsclland the discussion leading
up to it are requircd to happcn at a public rnccting. 65 Pa.C.S. \704. -lhe 

Execulire
Comrrittcc cannot nlaintain cxclusivc and pdvatc control o\ cr u hich issucs and policies
are 10 be discusscd and how policy is frarncd.

Rel_,-ing clrantly on thc conlcrcncc cxccptiou, thc lull Board also roulincly closcs tlrc
morning ponion of its rcguiar nlcctings. ln a2022 cmail sent to Board mcmbcrs rcgarding
an upconring )r'lccting. Iloard Chair Matthcw Schuyler and Vicc Chair David Kleppinger'
u'rote: "During orrr cxcculivc confcrcnce session \\e'll spend some tintc talking about
Trustec requcsts lbr inlbrn,ation and roiscd approaches to Board communications to
improre clarity and inlbrnration flori to all TrLrstees" and "Iw]e ri'ill then s]lcnd thc
remainder 01'our time cngaged in discussion ... on Big 'l en expansion. a possiblc contract
extensiorl.'anrolrg olhcr items. Email fiom Mattlrov Schuyler and Dar.id Klcppingcr to
trustccs (Jul)' 11.2022). 

.l-his 
nreeting was obviousl)'not a "co,')f'crence." as dellned b) the

Act. Additionally, not only did thc Committce plan to discuss agency busincss (its policies
around trustce transparcncy. Big Tcn expansion, and contract mattcrs). but it also appears
to havc planned to rcach a final decision as to sonre or all of thosc policics during the closed
mecting, This violatcs the Act's prohibition on deliberating duling a conference session
and thc Act's requirerrrent that all decisions on agency business occur at a public meeting.
Sce 65 Pa,C.S. $$ 704, 707(b): Atket ntart,567 A.2d at l l l9.

In April 202.3, Chair Schuyicr and Vicc Chair Klcppingcr scnt an email to all members in
adrance oi'the lull Board s N'la1 5 nrceting. noting that the []oard would conduct a closcd
"trustee conlelence and cxecutive scssion." as it had "1br the llast lew c)'cLes. ' Email llom
Matthcw Schuylcr and David Klcppinger lo Board (Apr. 24, 2023). -lhc Board chairs
additionalll requcsted that trustces ask questions regarding the Board's Financc. Business
and Capital Planning materials "during the confelencc scssion" so that they could be
"artsu,crcd in thc nrn rrp to"-as opposed to during-"the [openl meeting." 1rl At thc

6
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open alicnloon nreeting. one trustee brought his concerns about the Board s linancial plans
to lighl in public. upsetting Schuyler who chided the trustee fbr r'ror "l]rcntionin.q thesc

Iissues] in lthel previous tlrree sessions discussing these matters." \Iasse.r'. Brrrlgcr
Propo.sal.

While the Board currcnlly opcrates behind closed doors, it cannot contilluc to do so in auv
future "cr.clcs." It is enoush that the Board s financial hLrsincss rtrcctings aru ncL
"co n fe rcnces "-as thcy do not involve training and have not bccn initiatcd or hcld by statc
or fcdcral agcncies-to require that the mcetings bc opcn. &c 65 Pa.C.S. .s703. Cou:'ts
havc also hcld that it is inimical to the purposes of the Act to allow public agcncics 1o

collcct rotes and opinions during secret gatherings, giving thent thc opportunity to
"conduct all o1'ltheir] business sccretly. and then to simply announcc their decisions at [a]
pLrblic mceting." Publit Opinion t'. Chonber.sburg Areet School District,654 A.2d 28.1.
287 (Pa. Conrmu,.l995): see also,4ckerman.567 A.2d at I i l9 (a "vote'occurs wherrner'
a "quorurlr of agenc) nrenrbers reach a conscnsus or decision on an aclion. polic) or
rccourntendat ion."). The Board leadership's guidance to testrict discLrssion ol ccrlain
nlatters to thc Board's plivate nreetings-and its displeasurc whcn thar guidance $as nor
strictly hecdcd-suggests that it has attempted to uork out "consensus' on its policies in
private. At the vcry lcast, it appcars that thc Board cngaged in a widely condemned
Sunshine,A,ct avoidance practice known as "walking the halls." r.vhereby agencv membcrs
privateJy discuss issucs ahcad of public meetings so that they can cnsurc that thcy arc ol')

thc samc pagc. S?€ Grand Jury Report, lr re: Lan.aster Cnh. Investigatiug Grand .ln'r
II. 2005, Pa. Ct. Common Pleas (Dcc. 14. 2006) at 32-33 (availablc ar:

https:r,pemra. cc/B4SC-AYJY) (Grand Jury report rcsulting in rccommcndation of crinrinal
Sunshine Act charges in I-ancaster County, whcre county coml'nissioners * ould round up
votes to aloid "that issue having to be discussed. deliberatcd. or \otcd on at a pLrblic

mceting."). All agency rules and regulations govcrning thc conduct ol public mectings
InLlst bc consistent rvith the intcnt ol'the Act. and so musl thc a!cnc),'s practices. 65 Pa.C.S.

.s710

Critical)y. rvhcreas public notice is not rcquired for lcgitrurate confcrcncc scssions, whcn a

quorunr of agency mcmbcrs is to dclibcrate or undertakc official action the Board must
providc-with very fcr.v exccptions-public noticc. alongsidc an agcnda listrng agcncy
busincss to bc discusseti. 65 Pa.C.S. -s709 (public noticc and agendas for nrcctings); l./. at
rs7l2.l(listingnoticeexccptions). The Board has neither issueti notice nol alfirmed it k cpt
minutes lbr any of'thc torcgoing closed meetings, lurthcr lailing to uphold its obligations
undcr thc Act.

At this year's Septenlbcr Board mecting, Spotlight PA Statc Collegc cditol Sarah Ralacz
arrived at thc morning mccting on Scptcmber 8. 2023, and was told that it was closcd t()

thc public and prcss. In the allcmoon, prior to the public mecting, she asked PSU's r icc
prcsidcnt lor Stratcgrc (lommunications, Rachcl Pcll. \\'hy thc mccting *,as closcd: Pcll
replied that thc mccting is "alu,ays" closcd and rcfuscd to oflcr an crplanalion as to sh1.

Exhihit A

Much likc thc conlerence exception, thc cxecutive scssion exception applics in precious
lew silualions. See 65 Pa.C.S. S708(a) (listjng only six cxecutive scssion justi{ications).



Dunng thc opcn aflemoon session, Board Chair Ma(t Schuyler relercnccd thc nroming
nreeting, u,hich he said was convened to discuss "privileged matters." and later reitcratetl
that to Ralacz.

PSL's bare asscrtion of"privilege'' is no1 sufficient to meet its Sunshine Act burden. ll'
the Board mcant to claim tliat the morning session was an "executive scssion'' u,hetc
membcrs rvould be discussing agency business thal uould "\iolate a lawful privilege,' it
uas required to provide the public and press a "specific" explanation of'a 'discrete" reason

lor cntering the exccutir e session. so as to ensure that the public can evaluate "r''"hcther'

thel are bcing propcrll' cxcluded tl'onr the session." See Reuding Eaglc. ('o..627 A.2d at

-107. And. if instead SchLrr lcr and Pell meant to conlrnunicate that the Board's executir,"'
scssion pertained to "privilcged matters'' nrore generally. insof'ar as it u as consulting u ith
an attomcy or legal adr isor, it was additronally required to "spell out in conncction s ith
cxisting litigation thc namcs of the parties. the dockct numbcr of the case and thc courl in
uhich it is filed" ol in the case ofthreatencd litigation. 'the natLrrc olthel] nrattcr." /r/. at

306. A nreeting in this category, is restricted to "private consultations" u,ith legal adr isols
on thc solc tooic of the litigation and with the cxpress purposc of kccping thc information
conlldential to "protecr lthe l]oard s] abiiity' to settie or dclend in those nratlcrs." Trib l'otul
llleclio, lnt..3 A.3d at 700. Accordingly. the Board nas rcquiled to avoid taking a:ry

olficiaL action. whatsocver, during thc mccting. Sca 65 Pa.C.S. \708(c). if during thc
Septcmbcl mceting thc Board vcnturcd to establish policy,. madc dccisions on agcnc)'
business. ol took votes that "commitfedl the agency to a particular coursc ol conduct." at
quy time during the many hours it kept thc public shut out, thosc portions of thc mccting
ought to have been open. See id. at \703; Preston,666 A.2d al 1]r22.

PSU's lack oftlansparcucy harms thc public it is designcd to servc and cdr.rcate, Thc PStl
Board of'frustees' rnisuse of'conf'erences and cxecutive sessions violatcs thc lettcr and

intent of the Sunshine Act and, consequcntly, erodes the public's laith.

For tlicse lcasons, on bchall'of our client and the public, u'c ask that the PSU Board of'
Trustccs immcdiatcly ccasc holdrng improper cxecutivc scssions ancl conlercnces.
advcrtise and record mceting minulcs lor all public nrcctings, and halt thc practicc o1-

delibcratrng in sccrct. 65 Pa.C.S. isS70l 7 10. In thc evcnt that thc Uni\ ersiiy is intcrcstcd
in further inlormation about the Act, the state Ollice of Opcn Records is a potcntral
rcsource. Although thc OOR does not havc enforcenrent authority lor opcn mcctings
violations. it does provitlc training on the Act. We uould also be happy to mect with you
and providc additional training resourccs.

1'hank you lor your time and attention to this matter. I look forward to your rcsl]onsc
bcforc thc next Board nrceting on Novcmbcr 9, 2023.

Sincerely.

/s/Paula Knudsen Burke
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Appcndix ArAdditional Uscs ol Sunshine Acr Lxccptions

l. fhe Board's Comntittee on Governance and [-ong-Rar]ge Planning {"(il-Rp") has
engaged in imploperly privatc mcetings. In an internal cntail front Gl-RI, Chair lrrlic
Anna Potts, Potts wrotc to GLRP Committcc mcmbcrs thanking thcnt lor thcir
contributions to two non-public August 2020 gatherings. See Email lront.lulic Anna
Potts to GLRP Conlr.rittee (Aug. 27, 2020). She further nored that the August ll
mecting was a "planning call'' and that the August 27 ureetirrg was a "cornrnittee
colrl'crencc." ft/. Shc u rote that the "result ol tlrose convcr.sations \\'as attached to thc
enrail and u,ould "serve as lthe Comntittee'sl initial outlook for th[e] 1ear." She finall1
announccd that thc Corlmittec would be "inrplentcnting the intpoltant changcs
rcsulting from the ycar-long dcep divc into govcrnance lead by tlr[e] conrnrittee." /r/
If the GLRP Comrritree or thc Board ar large opted to "implentcnt'changcs finalizccl
duling tlvo-or, as thc email seems to irnply, sevcral more-scct ct mcctings. this
Committee flouted the Act's open nreetings mandate, as there is no hint that thc
nreelings $ere "conttrences" under the Act's Iintited delinition.

2. 'l'hc Conrntittees on F,quity and Huntan Resources ("EQIIR'), Financc. []usiness and
Capital Planning ("1'BCP''). Audit and Risk. and otllcr unc''tunlerated conrmittees all
hold "off-ci cle" non-public meetings. clainring that ther are "conf'crenccs." Sea l:nrail
fiom Board Secretary and Assistant Vicc Prcsidcnt Shannon S. Han.cy ro [QllR (Dcc.
17 . 2021) (noting that the colnlnittec rvould holcl a "planning session" arrcl thar "o{l'-
clcle ureelings are conference sessions"): Email frorn l]oard Secretary and Assistant
Vice Presidcnt Shannon S. Harvey (Mar. 17, 2022) (regarding "ol}'-cyclc
borrd,/comnr ittee meetings"): Email tiom Board Secretary and Assistant Vice President
Shannon S. I larve) ( A pr'. 2 1 . 2022) (rcgarding "ol'1'-c) c lc board/comrtr itrec nleetings" ):

Email lrom Board Sccr ctary and Assistant Vice Prcsidenr Shannon S. Harvcy (Junc I 6,
2022) (resarding "ofl-c1,cle board/conrm ittee nleerings"): Ernail Iiorn Board Secretarv
and Assistant Vice l)resident Shannon S. l{ane1 (Jul1 6.2022) (nolin-e "conferencc"
mcctings for the Audit and Risk and FBCP Comn,ittecs); Email liont Board Sccrctary
and Assistant Vice Plesident Shannon S. Han ev (.luly I I . 2022) (noting a "conf'erencc '

meeting lor the FBCP Committcc): Email frorn Board Sccretary and Assistant Vicc
Prcsidcnt Shannon S. llarvcy (Aug. 18, 2022) (regarding "oft'-cyclc board,,commitrcc
nrcctings"). Without ntore inlbrmation, it is unclear whether anv ol- these rtreetinss
rightll qualified as "conf'ereltces." especiall).since nonc ofthent \\.ere publicll'notcd
on the Board's ucbsite or otheru,ise. See Pcnn State Office of thc Board of Trustccs.
20)1-2022 Meeting Dates. Agendas, and Minutes (last visitcd: Oct. ll, 2023),
hr ll\:

l

trustccs l) su.ctlu board-and-conrn'rittee-nrcctines-1022-13' Impoltantll . "oli-
c1'clc rneetings'' are rlot svnon)'mous with "conferences": there is no stalutorv language
or othcr legal.iustification for holding "off-c1'cle" meetit'lgs in private.iust bccause tltc\
are "off-cycle.'' The public is left to spcculate whether it has been "properll excludcci '

lronr the Board's "of l'-c) c1e" r'neetings. though the Board's histon o1'r.r rongll inr ok ing
the Act's cxtremely narrow exception tbr statc or federally orgarrized "conttrenccs'
suggests it has not. .Sce 65 Pa.C.S. {702(a): .see also Reuding Eaglc, Co..62'7 A.ld, at
3 07.

Since 2018. the Boald has dcemed nulrerous ol its meetings "conftrenccs'' and
"execirtire sessions.' See Audit and Risk Committee Minutes (Oct. 23. 2018) (noting
in rnecting rninutes lhat the Audit and Risk Cornmittec \\ ent into both "conference '

Exhibit,\
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and "executive session"): Enrail from Board memtrel lvlark Il. Dambly to the Board
(Juli' 18.2019) (rvriting in an errail to all trustces "fo]n Tirursdal ntorning. r,r e u i'1

bcgin with a legal bricfing ovcr breakfast, followcd by thc FBCP cotrrnittcc mccting
and our privileged con ltrencer'cxcc ut il e session"): Audit and Ilisk Cornrnittce M inLrtes
(Oct. 25, 2019) (noting in nrinutcs lhat the Audit and [{isk Conrmittcc \\,cnt into both
''conl'erencc' and "exccutive scssion"): Audit and Risk Cornmittee Nlinutes (Sept. 17.

2020) (noting in minutes that thc Audit and Risk Comnriuee \\'ent into both
''conference" and "erecutive session"); Audit and Risk Cornrrittee Minutcs (Nov..1.
2020) (noting in nrinutes that thc Audit and Risk Committec $'ent into both
"conftrence" and "exccutivc session"): Audit and Risk Comnrittee Minutes (Feb. 18,

2021) (noting in rrinutes that thc Audit and Rrsk Conrnrittec *cnt into both
"conf'ercnce" and ''cxccutivc session"); fiquity and Iluman Resources Corlnrittee
Minutes (Feb. 18.2021) (noting in minutes that the Equity and llunran Rcsourccs
Comrnittee \,en1 into both "conf'ererrce" and "exccutive session'); Equitl and llunran
Rcsourccs Comnrittee Minutes (Sept. 16,2021) (noting in minutes that the Equity and

Hurlan l{esources Conrn'rittee \\,ent into both "confcrence' and "exccutive session");
Email from Board Sccrctary and Assistant Vice Presidcnt Shannon S. Ilarvey (Apr. 27,
2022) (noting an FBCP "conference" call): Enrail flom Board Chair \4atthe* \\'.
Sohul'ler and Vicc Chair David M. Kleppinger (Oct. 20. 2022) ("ltlhe October
cornmittce nreetings u,illbc livestreamed and conducted as public mcetings. except fbr
thc Lcgal and Compliance Commrttce which will be cottduclcd as a

Conferencc,/Executive session."): Ernail lrom Board Chair Mattlre\\'\\'. Schuyler (Nor .

10. 2021) (regarding the Audit Commitlee's rreeting "irr conlerence): UP[ ,\
Prcsidenl's Report (Fcb. 1.2023) (noting that the Board ol.'l rustccs Finance atrcl

Business Courrrtittee nret "in cont'erence"). These allegcd "cotrtcrcnces' artcl
"executir c sessions" rcpreserlt.iust a fi'action ol thc publicll unaccountcd-fi)r meelings
that the PSU Board of'Trustccs has held in just thc past lcrv ycars.

4. The Boald's l-cgal and Conrpliance Comnrittcc. rvhich is responsiblc fbr liaising with
the PSt.t Ethics Olfice. has held ovcr"'tuc'nty public meetings since 2018." but "onll
once ... has thc Iethics] office presented data on trends and outcorrcs of misconducl
reports." Massey & Moyer. Missed Conchrct. The Ethics Office also reports to thc
Audit and Risk Conrrnittcc. uhich allegedly'receires thc Office's 'annual report on its

[nrisconduct] hotline.'^ 1d Arrrong the Audit and Risk Clommittce's twenty-fivc o]lcn
nrcetingsinthelastlivclears.thereis"notasinglementionofsucharcport." /./. PSLI

offlcials claimed that the "rcports are presented to trustees during executirc or
conlerence sessiolrs." /r/. Civen the Board's own explanation olhow the [,thics Olfice
arrd the Board's Comnrittees interact-u'herein the Olllce presents the Iloard u'ilh
updates and rcports-therc is a vanishingly snrall chance that thcir mcctings are
"conlererrces" organized b)'state or t'ederal agencies. Sce 65 Pa.C.S. \703. l! in the
alternativc. the Board committees' rneetings with thc Ethics Olllcc are propcrll
categorizcd as "executive sessions." the Board must have pror ided the public u ith an

explanation ofwhv suclr rneetings wcre closed "either-just befole or inrnrediately alicr"
thc sessions. See id. at \c 70ti(b). This thc tsoard has not done. I'inally. even rf the
Board attcmpts to porlray thc mectillgs as "infornrational 'r'alhel than delibcrative. tbe
Bclard mav not go belond rnerely "learning aboul thc salienl issucs" and cannot

ll
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"\\'eighu the 'pros and cons"' ol'various approaches to misconduct problcms u'ithout
violating the Act. Srnltlr, 82 A.3d at 41 5- I 6.
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@ PennState 'Iirbitlra R. ()Inarr

:

:--:,

November' 9. l02l

Paula Kludsen Burke
Local Legal Initiative Attorney
Repoficrs Conrmittec lor the
Frcedom of thc Prcss

I | 56 I 5d' Strect. NW. Suite 1020
Washington, DC 20005
knudscn IC ,U

Dcar Ms. Ilurkc

I a:r ri riting in responsc to your letter o1'Octobcr 26 rcgarding 1'be I'cnnsylvania State

University Board ofTrustces and its compliance with the Pcnnsyh,ania Sunshinc Act (the
"Act''). Wc rcmain conlldcnt tliat the Board has taken its official actio:rs and conducted its

dcliberations in compliancc u,ith thc Act.

Wc continuously revieu,the Board's and the Universitl,'s planning and conrmun ications.
remain mindful ofour obligations undcr thc Act and will continue to operalc in compliancc rvith

such obligations.

Sinccrely,

I

Tabitha R. Oman
Vice President and Gcncral Counsel
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INTHE COURT OF COMNIO:( PLEAS
CENTRE COT]NTY, PENNSYLVANIA

CIVII, ACTION _ EQUITY

Docket No ZOZ3_CV _zq1y-cl

SPOTI-IGHT PA.

Plaintiff;

BOARD OF TRUSTEES OF THE
PENT'JSYLVANIA STATIT
L]NIVERStTY,

Defendant
PA i.D. NUMBIIR
87601

AND NOW. this day of .l0l.r. the Crrur'1 ORDFI{S

as follovu s:

1 . The Pennsylvania State University Board of -l'rustees violated the Sunshine

Act:

2. The Pennsylvania State University Boald ofTrustees is hcreby enjoined

fi'om invoking the executive or conference sessiou exceptious to overcortte

the open meetirlgs rcquireulents of the Sunshine Act;

)

)

)

)

)

)

)

)

)

)

)

)
)

)

)

TYPE OF PI,EADI^\G
Complaint in Ilqu ity

FILED ON BEHALF OF
Spotlight PA

COI]NSEL OF RECORD
Paula Kr-rudsen Burke

1

I'ROPOSE,D OIi.DER OF COI.JRT



3. 1'he I)ennsylvania State [Jnivcrsitl, Board of'frustees is to rcceivc Sunshine

Act training fi'orn the Pennsylvania Olfice of Open Records. to be complctcd

within thirty days of the issuance of this Order: and

,1. Plaintiflis errtitled to attorneys fees pursuant to 65 Pa.C.S. \ 714.1

2


